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Introduction

Today we, the bankruptcy bench and bar, find ourselves midway through the first calen-
dar year following enactment of the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 (“BAPCPA”). As we all know, BAPCPA revised title 11 of the United States Code (the
“Code”) in sometimes-dramatic ways, most famously with respect to its consumer provisions,
but in ways significantly affecting business bankruptcies as well.? To some — particularly land-
lords — the changes introduced by BAPCPA were long awaited; to others — including many bank-
ruptcy judges, practitioners and academics — long-resisted. Now, however, we all face the chal-
lenge of interpreting the provisions of a law that, however one feels about its goals and objec-
tives, is scarcely an archetype of skilled legal drafting. In short, the language and style of the
Code, as revised by BAPCPA, range from the imperious to the opaque.

As we, the bankruptcy community, search for clarity within the contours of the revised
statute, we turn for guidance to canons of construction handed down by the courts. We find an
array of maxims and approaches such as “plain-meaning”;’ contextual features,* previous court

interpretations of a term and common understandings of its ordinary meaning;’ and the notion

' Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Public Law 109-8, 119 Stat. 23.

> One commentator has noted that BAPCPA “makes the most substantial changes to the Bankruptcy Code since

its enactment in 1978”. 2005 Bankruptcy Reform Legislation with Analysis 2d, Hon. William Houston Brown and
Lawrence R. Ahern III, Thomson/West (2006), at 1.

®  See, e.g., United States v. Ron Pair Enters., 489 U.S. 235 (1989).

4

“Viewing the words of Congress in light of their contextual features, with an aim to preserving the ultimate co-
herence of the Code, can make a difference ... Though we may all be textualists now, that approach demands great
attention to the context of an intricate statutory scheme such as the Bankruptcy Code, and due respect to the will of
the legislature.” “2003—a Year of Discovery: Cybergenics and Plain Meaning in Bankruptcy Cases”, Hon.
Marjorie O. Rendell, 49 Vill. L. Rev. 887, 904-05 (2004); see also Hartford Underwriters Ins. Co. v. Union Planters
Bank, N.A., 530 U.S. 1, 2 (2000).

See Rousey v. Jacoway, 544 U.S. 320, 326 (2005).
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that the legislature must be presumed to act with knowledge of existing case law.® A wealth of
treatises and other materials are available to aid us in the interpretive task: for example, a nine-
volume treatise on the topic of Statutes and Statutory Construction contains a chapter specifically
devoted to maxims useful in the “Construction of amendatory acts”, which provides that —

The criteria and principles applicable in the interpretation of other legislation in
general, including original acts, apply as well in the interpretation of amendatory
acts. Certain interpretive aids have special relevance in the case of amendatory
acts, and in addition there is one principle of construction, the presumption of
change, which has unique application to an act which purports to change an exist-
ing statute. There are numerous judicial recitals that the object in construing an
amendatory act is to determine the legislative intent. To do so, the court will read
the amendment as a whole. Words of common use will be construed in their natu-
ral, plain and ordinary meaning. If possible, effect must be given to every word.
The amendment will be given a reasonable construction; a literal construction
which would lead to absurd consequences will be avoided; amendments to the
same statute are to be harmonized if possible to give effect to each. When the in-
tent of the legislature is not clear from its language, the court will consider sur-
rounding circumstances. When the statute is amended and words are omitted, the
general rule of construction is to presume that the legislature intended the statute
to have a different meaning than it had before the amendment.

In ascertaining the meaning of amendatory language, a court must look to prior
law, matters deemed to require correction, and the remedy enacted.

The amended statute should be interpreted in light of the court decisions that may
have prompted the amendment. The court will examine the title of the amend-
ment. It will consider records of legislative proceedings and reports of legislative
committees concerning the amendment; also previous judicial and executive con-
struction. Statutes in pari materia will be looked at. ...’

We also have at our disposal a range of substantive sources of interpretation. Several
years ago, one particularly diligent commentator constructed a schematic comprised of thirty-two

6 The normal rule of statutory construction is that if Congress intends for legislation to change the

interpretation of a judicially created concept, it makes that intent specific. The Court has followed
this rule with particular care in construing the scope of bankruptcy codifications.

Midlantic Nat’l Bank v. N.J. Dep’t of Envtl Prot., 474 U.S. 494, 501 (1986), quoted in Varsity Carpet Servs. v.
Richardson (In re Colortex Indus.), 19 F.3d 1371, 1375 (11™ Cir. 1994) (“silent abrogation of judicially created con-
cepts is particularly disfavored when construing the Bankruptcy Code™); In re Muhaimin, No. 05-90314 (Bankr. D.
Md. Apr. 25, 2006) (following the normal rule of statutory construction, BAPCPA does not alter existing judicial
doctrine where Congress has not made its intent specific); In re Brown, No. 05-90230 (Bankr. D. Md. Apr. 25,
2006) (same); In re Flythe, No. 05-90128 (Bankr. D. Md. Apr. 25, 2006) (same); accord In re Montoya, 333 B.R.
449 (Bankr. D. Utah 2005) (construing the meaning of “good faith” under BAPCPA § 362(c)(3)).

7 Statutes and Statutory Construction, 6% Ed., Norman J. Singer, West Group (2002), Vol. 1A, § 22:29, 353-57
(internal citations omitted).
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varieties of sources useful in interpreting the Code to whatever end we may have in mind. ® Our
greatest resource as a profession, however, may be our innate creativity and resourcefulness as
we wrestle with the challenge of dealing with failed and failing businesses within the framework
of the new statute.

Arguably, our greatest strength as bankruptcy practitioners may also be our greatest
weakness. Neither exigent circumstances nor a lofty view of bankruptcy policy can authorize us
to derogate from the statutory text. In interpreting any statute, a federal court begins “with the
understanding that Congress ‘says in a statute what it means and means in a statute what it says
there’.” ° Where statutory language is plain, the sole function of the courts is to enforce it ac-
cording to its terms.'® “[O]nly absurd results and ‘the most extraordinary showing of contrary
intentions’ justify a limitation on the “plain meaning’ of the statutory language.”'’ Where absurd

results present themselves, however, or where a statute by its terms leaves room for interpreta-

®  The commentator, Karen M. Gebbia-Pinetti, described the broad contours of her schematic as follows:

Interpreters may consult a variety of sources in their efforts to implement the legislature’s intent,
statute’s purpose, text’s meaning, best result, or other objective ... First, sources may have existed
before the enactment of the statute (historic), may have been created contemporaneous with the
enactment of the statute (contemporaneous), or may have been created after the statute was en-
acted (subsequent). Second, in each of these three categories, sources may be either internal or ex-
ternal to the statute. Finally, external sources may be closely and integrally related to the statute
(intrinsic) or only remotely related to the statute (extrinsic).

Using her system, one broad category of interpretive sources are those internal to the statute. These may be
contemporaneous, historic or subsequent to the enactment of a particular statutory provision. For example, internal,
contemporaneous sources of interpretation include the statutory text; formalist holistic (or structural) analysis re-
flecting the use of a term or phrase in other sections of the statute; substantive holistic analysis of the substantive
effect of the provision and related provisions; and overarching substantive holistic analysis of the effect, design,
object, or policy of the statute as a whole (such as the rehabilitation of debtors and the maximization of value and
fair and equitable treatment of similarly situated creditors).

A second broad category of interpretive sources includes those external but intrinsic to the statute (which
may be contemporaneous, historic or subsequent), such as the legislative history of the statute, judicial precedents
interpreting the provision and prior versions of the provision, and proposed amendments that were not enacted.

Finally, at the far end of the interpretive spectrum is a category of sources that are external and extrinsic to
the statute (which may also be contemporaneous, historic or subsequent), such as dictionaries, non-bankruptcy stat-
utes, scholarly writings and other commentary.

See “Interpreting the Bankruptcy Code: an empirical study of the Supreme Court’s bankruptcy decisions”, Karen M.
Gebbia-Pinetti, 3 Chapman Law Review 173 (2000).

®  Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000), quoting Conn. Nat’] Bank v.
Germain, 503 U.S. 249, 254 (1992).

1% United States v. Ron Pair Enters., 489 U.S. 235, 240-41 (1989); accord TRW Inc. v. Andrews, 534 U.S. 19, 28-
29 (2001) (court may not imply exceptions to statutory provision that would in practical effect render that provision
superfluous) (internal quotation omitted); In re Busy Beaver Bldg. Ctrs., Inc., 19 F.3d 833, 849, 851 (3d Cir. 1994)
(court may not add qualifiers to statute whose language is clear, substituting its favored policies for those Congress
enacts, no matter how unwise the court finds them to be).

" First Merchants Acceptance Corp. v. J.C. Bradford & Co. (In re First Merchants Acceptance Corp.), 198 F.3d
394, 402 (3d Cir. 1999), quoting Garcia v. United States, 469 U.S. 70, 75 (1984), reh’g denied, 469 U.S. 1230
(1985).

{B0510693; 1}



tion, a creative and practical approach may allow us to ameliorate what we perceive as deficien-
cies in the statute.

Certainly our skills and abilities will be called upon to interpret a statute that is beset with
anomalies. At one extreme, BAPCPA introduced changes in the Code that are at once ambigu-
ous and sweeping. An example is new § 1102(b)(3), which directs committees of unsecured
creditors and equity security holders to provide creditors and interest holders who are not com-
mittee members with “access to information™ and “solicit and receive comments” from them but
fails to define any of its key terms. The resourcefulness of bankruptcy practitioners has been
such, however, that while (as of this writing) only one published decision interprets the section,'
its ambiguous terms have already been clothed with such particular meaning that many lines of
inquiry may have been effectively foreclosed.

2

At the opposite extreme, BAPCPA revised portions of the Code in terms so decisive and
so prolix as to suggest that no interpretation is necessary and no room for judicial discretion re-
mains. Examples include the various provisions treating the assumption, assignment and rejec-
tion of executory contracts and unexpired leases.”> A literal implementation of some of these
changes is likely to discourage the rehabilitation of debtors and foster unequal treatment of simi-
larly situated creditors — consequences that many would view as simply unacceptable from a
substantive holistic perspective. In this area, our inventiveness may allow us to identify a host of
ambiguities in the statutory text that may never have suggested themselves to Congress when it
enacted BAPCPA. Here, again, the resourcefulness we have consistently displayed as a profes-
sion may be our greatest strength, but is also our greatest temptation.

L

Clarifying ambiguity: committees of creditors and equity security holders
“provide access to information” and “solicit and receive comments”

BAPCPA added a new provision to § 1102 of the Code, which deals generally with credi-
tors’ and equity security holders’ committees. New § 1102(b)(3) imposes upon such committees
the following requirements:

(b)(3) A committee appointed under subsection (a) '* shall —
(A)  provide access to information for creditors who —
@A) hold claims of the kind represented by that committee; and
(i)  are not appointed to the committee;
(B)  solicit and receive comments from the creditors described in sub-
paragraph (A); and
(C)  be subject to a court order that compels any additional report or

"> Inre Refco, 336 B.R. 187 (Bankr. S.D.N.Y. 2006) (Drain, J.).
B See, e.g., 11 U.S.C. §§ 365(b)(1)(A), 365(b)(2)(D), 365(d)(4), 365(£)(1) and 503(b)(7).

' Subparagraph (a), in turn, describes committees of creditors (which the United States trustee “shall” appoint)

and committees of equity security holders (which the United States trustee “may” appoint).
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disclosure to be made to the creditors described in subparagraph

(A).

Committees are thus directed to provide similarly situated holders of claims and interests with

“access to information” and to solicit and receive comments from these holders, but — as a host
of commentators have pointed out — “the key words ‘access’, ‘information,’ ‘solicit,” ‘reports,’
‘disclosures’ and ‘available’ are not defined.”'’

In fact, the section is breathtakingly silent as to virtually every question that may arise in
its implementation, including —

. the nature, scope and extent (including frequency of disclosure and any materiality
threshold) as to the “information” to which “access” is to be provided;

. whether access must or may be offered to privileged or confidential information, attorney
work product, trade secrets, information obtained from Rule 2004 examinations, pending
litigation and/or settlement discussions, and other non-public information;

. whether the committee (or the Court) may/must/should condition disclosure of sensitive
non-public information upon the recipient’s willingness to enter into a nondisclosure
agreement or to consent to the imposition of a trading wall;

. the interplay between the new statutory obligation and § 107(b) (“On request of a party in
interest, the bankruptcy court shall, and on the bankruptcy court’s own motion, the bank-
ruptcy court may ... protect an entity with respect to a trade secret or confidential re-
search, development, or commercial information”) and Fed. R. Bankr. P. 9018 (“On mo-
tion or on its own initiative, with or without notice, the court may make an order which
justice requires ... to protect the estate or any entity in respect of a trade secret or other
confidential research, development, or commercial information” ...);

. the extent to which the debtor-in-possession and other stakeholders should share informa-
tion with the committee and (concomitantly) the duties, if any, which the committee has
with regard to the further disclosure of information belonging to third parties;

. the extent of the duty (if any) of the committee to investigate the bona fides of a pur-
ported holder of a claim or interest before making disclosure (is a good faith belief that a
party requesting information is a creditor necessary? sufficient?);

. the process, or protocol, by which “access” to the information is to be provided (tele-
phone? e-mail? internet access? designated point of contact?);

. whether the committee may delegate its responsibilities to an outside vendor and, if so, to

* «Committee counsel bridges gaps in 1102”, Bankruptcy Court Decisions, LRP Pubs., Vol. 46, Issue 3 (March
21, 2006), at 4. i
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what extent the vendor’s fees are professional compensation requiring Court approval
and/or are compensable as an actual, necessary cost of preserving the estate;

the cost factor in implementing the processes contemplated by this section, and the extent
to which the process should vary depending upon the relative size of the case;

the interplay between § 1102(b)(3) and § 1125 (postpetition disclosure and solicitation);

the liability (if any) the committee may incur to a recipient of information or to third par-
ties if the information it discloses is materially incomplete or inaccurate (and need an ag-
grieved party allege willful misconduct or gross negligence?);

the immunity (if any) available to protect committee members from such liability;

the liability (if any) of non-members for further disclosure and/or use of information re-
ceived from a member of the committee (as a matter of right without restriction);

the nature, scope and extent (including frequency) of the “comments” that a committee
should solicit from its constituency, and the process, or protocol, by which such com-
ments should be solicited;

whether the committee has a duty to take any action with regard to such comments as it
may receive (for example: should comments be reported to the entire body of (known)
unsecured creditors? if so, how often, and to what purpose?);

the standard and the relevant facts and circumstances by which the Bankruptcy Court
should decide whether to enter an order that compels “any additional” report or d1sclo-
sure to be made pursuant to subsection (b)(3)(C);

whether subsection (b)(3)(C) affords the Bankruptcy Court with the means (or the sole
means) to enforce the provisions of section (b)(3) if the committee is completely derelict
in its duties and fails to make any report or disclosure, or whether the Court may/must in-
voke its “all writs” power under § 105(a) of the Code to that purpose;

whether a non-member has standing to enforce the provisions of this section if a commit-
tee neglects or refuses to perform its duties and (if so) the remedies available (declaratory
and injunctive relief? money damages? a priority claim in the bankruptcy?);

the standard to be applied to assess the committee’s performance of either its duty to dis-
close or its duty to solicit; and finally,

the ultimate purpose of such disclosure and information-sharing (e.g. would “best prac-
tices” for such disclosure vary, not only as between the small business case and the mega-
case, but as between a reorganization and a liquidation?);
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The centerpiece of the puzzle is what is meant by the undefined “information”. One
looks in vain to § 101(Definitions) of the Code for a deﬁmtlon of the term. The legislative his-
tory provides little guidance as to what is meant by the term.'® Another option is to look for the
common meaning of the term.!” The dictionary, however, is not particularly enlightening.'®

Turning to other sections of the Code, § 704(7) provides that “the trustee shall ... unless
the court orders otherwise, furnish such information concerning the estate and the estate’s ad-
ministration as is requested by a party in interest”. The Bankruptcy Court for the Southern Dis-
trict of New York relied, in part, on this provision in 1ssu1ng what has been, to date, the single
published decision to explore any of these questions.'”

Ranging further, § 1125 of the Code provides a definition of “adequate information”
(emphasis added) in the context of postpetition disclosure and solicitation.’® One might argue
that, by negative implication, § 1102(b)(3) requires only that “information” be provided to hold-
ers of claims and interests, and not “adequate information”. By this logic, the information dis-
closed by a committee might pass muster under that section even if it is not “of a kind, and in
sufficient detail” to permit the holder of a claim or interest to make informed judgments regard-
ing the case. Such a reading would render it difficult (if not impossible) to hold a committee to a
meaningful standard in evaluating its performance of its role as communications director.

The response is that such an interpretation disregards the scant legislative history we
have, as well as the maxim that, where possible, every word of a statute should be given effect.

1® The legislative history simply recites the text of the statute. See H.R. Rep. No. 109-31, 109" Cong. 1* Sess. 87
(April 8,2005) at 87 (“Section 405(b) requires the committee to give creditors having claims of the kind represented
by the committee access to information. In addition, the committee must solicit and receive comments for these
creditors and, pursuant to court order, make additional reports and disclosures available to them”).

7" “When a word is not defined by statute, we normally construe it in accord with its ordinary or natural mean-

ing.” Smith v. U.S., 508 U.S. 223, 228 (1993).

" For example, Merriam-Webster’s Collegiate Dictionary defines “information” as —
1: the communication or reception of knowledge or intelligence. 2 a(1): knowledge obtained
from investigation, study, or instruction. (2): intelligence, news. (3): facts, data. ...

Tenth Ed., Merriam-Webster, Inc. (1996).
" See Inre Refco, 336 B.R. 187 (Bankr. S.D.N.Y. 2006) (Drain, I.), discussed infra.
2 As amended by BAPCPA, § 1125 defines “adequate information” as:

.. information of a kind, and in sufficient detail, as far as is reasonably practicable in light of the
nature and history of the debtor and the condition of the debtor’s books and records, including a
discussion of the potential material Federal tax consequences of the plan to the debtor, any succes-
sor to the debtor, and a hypothetical investor typical of the holders of claims or interests in the
case, that would enable such a hypothetical investor of the relevant class to make an informed
judgment about the plan, but adequate information need not include such information about any
other possible or proposed plan and in determining whether a disclosure statement provides ade-
quate information, the court shall consider the complexity of the case, the benefit of additional in-
formation to creditors and other parties in interest, and the cost of providing additional information
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It also defies common logic. Even where Congress did not take care to establish a statutory
standard of adequacy, it is hard to argue that Congress intended that holders of claims and inter-
ests be provided with information that is per se inadequate.

The question then becomes how far afield to search for parallels and analogies to define
an ambiguous term or phrase. Unsurprisingly, at least one prominent jurist has looked to BAP-
CPA provisions as sources of interpretation in cases that continue to be decided under the “old
Code”.?! The maxim in pari materia is a rule of statutory construction that authorizes us to look
further, to other statutes that relate to the same object or that have a common purpose, since
wherever possible, such statutes should be construed so as not to be in conflict with each other.?
Thus, it seems entirely reasonable to review the administrative rules of the Internal Revenue Ser-
vice for companies in Chapter 11 bankruptcy for a definition of “ordinary course indebtedness”
in a bankruptcy context.”?

On the other hand, the analytical issue is “defining how large a class to include as ‘part of
the same material’”.?* A broad view of the rule of in pari materia suggests that a phrase con-
tained in a section of the Code should not be construed in such a way to set it on a collision
course with federal securities laws that have a great deal to say about the disclosure of material,
non-public information. Even a casual search in a Westlaw electronic database turns up a large
number of published decisions that mention “access [w/2] information”; and picking through
even a handful of results turns up some plausible parallels.>> A resourceful advocate might
spend a great deal of time scouting out cases to argue for a greater (or lesser) degree of “access”
or amount of “information” as necessary (or sufficient) to satisfy the requirements of
§ 1102(b)(3), but the benefits of the exercise might be questioned.

' As Judge Easterbrook commented in a recent dissent in an “old Code” case, “Use of non-bankruptcy law to

flesh out terms not defined in the Bankruptcy Code is the norm.” In re Payne, 431 F.3d 1055, 1060 (7™ Cir. 2005)
(Easterbook, J., dissenting) (“My colleagues show convincingly that the absence of a statutory definition of the word
‘return’ in tax law leaves the judiciary with discretion to vary the definition according to both economic and legal
context.”; construing the meaning of a “return” for purposes of pre-BAPCPA § 523(a) with reference to language
newly added to the amended statute).

2 Black’s Law Dictionary observes that “Statutes ‘in pari materia’ are those relating to the same person or thing

or having a common purpose. ... This rule of statutory construction, that statutes which relate to the same subject
matter should be read, construed and applied together so that the legislature’s intention can be gathered from the
whole of the enactments, applies only when the particular statute is ambiguous.” 791, 6™ Ed. (1990). See Quack-
enbush v. Allstate Ins. Co., 517 U.S. 706, 712 (1996) (endorsing the rule).

2 See Caradon Doors and Windows, Inc. v. Eagle-Picher Indus. (In re Eagle-Picher Indus.), May 5, 2006 (6lh Cir.
2006). '

24

Statutory Interpretation: the Search for Legislative Intent, Ronald Benton Brown and Sharon Jacobs Brown,
National Institute for Trial Advocacy (2002), § 4.6, at 45-46.

25

A recent search in the Westlaw “FBKR” database (bankruptcy cases, all courts) turned up 281 hits; narrowing
the search to First Circuit courts reduced the number of hits to 65. Putting in a few additional limiting terms (“de-
fin!” and “scope”) yielded examples such as a case interpreting what constitutes “access to information” in the con-
text of nonpublic information under § 12(2) of the Securities Act of 1933, Maldonado v. Dominguez, 137 F.3d 1 (1*
Cir. 1998); pleading requirements under the Private Securities Litigation Reform Act (PLSRA), Bielski v. Cabletron
Sys. (In re Cabletron Sys.), 311 F.3d 11 (1* Cir. 2004), and discoverable information under the Administrative Pro-
cedure Act, Citizens Awareness Network, Inc. v. United States, 391 F.3d 338 (1* Cir. 2005).
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A practical solution was obviously necessary, and practitioners promptly found one.
Common sense dictates that a committee should not make carte blanche disclosure to non-
members of all information that comes into its possession. Unlike common creditors, committee
members are commonly held to fiduciary responsibilities in the performance of their duties. The
creditor body commonly includes securities traders and competitors of the debtor, particularly in
mega-cases where debt and equity securities trade on a daily basis. To allow all of these holders
of claims and interests free and unrestricted access to all non-public information (whether or not
material) that comes into the hands of the committee, without regard to the source, would court
violations of the securities laws, loss of the attorney-client or other privilege, loss of confidential
and trade secret information — in short, would invite disaster.

The (perhaps inevitable) solution to the immediate problems posed by the new provision
appeared only weeks after BAPCPA took effect. The Refco case — to date the only published
decision dealing with § 1102(b)(3) — saw the first of what have come to be known as “informa-
tion-sharing protocol orders” or “comfort orders”.” Within weeks the order (with some embel-
lishments) had already become a standard, both in “large and rapidly moving” cases like Refco,
and in smaller cases, where responding to creditor requests might quickly exhaust committee re-

sources .28

The issue was joined in Refco when the creditors’ committee filed a motion seeking an
order defining and limiting its duties (and its liabilities) arising under § 1102(b). The court per-
formed a three-part analysis, canvassing (i) § 704(7) of the Code, which addresses disclosure re-
quirements for Chapter 7 trustees); (ii) case law interpreting § 339(1) of the Bankruptcy Act of
1898, which required a committee “to report to the creditors from time to time concerning the
progress of the proceeding”, and Bankruptcy Act Rule 11-29, described by the court as having

% «Creditors’ Committees: the Fallout from BAPCPA Changes to § 1102”, American Bankruptcy Institute Jour-
nal, Vol. XV, No. 3 (April, 2006). The risk of securities laws violations that might result from a broad reading of

§ 1102 were adopted is particularly acute in view of today’s active distressed debt market. When claims traders sit
on creditors’ committees, the courts will enter orders approving information blocking (or “Screening Wall”) proce-
dures and permitting claims trading upon request by creditors’ committee members, ordering the committee member
to screen its claims traders from information received by the entity through its participation on the committee. A
recent example is the order entered on April 27, 2006 in the case of Dana Corporation, Case No. 06-10354 (Bankr.
S.D.N.Y.). There, relying on § 105(a) of the Code, Judge Lifland approved a protocol whereby the creditor was
required, as a condition of claims trading, to cause to be filed with the Court a declaration or affidavit of each indi-
vidual performing committee-related activities on the creditor’s behalf, stating that the individual would comply
with the Screening Wall procedures. Such a requirement is entirely reasonable given the fiduciary duties incumbent
upon committee members and their superior access to information. At a minimum, given the information-sharing
requirement introduced by BAPCPA, common sense dictates that a comparable protocol should be imposed upon a
creditor seeking information from the Committee pursuant to § 1102(b)(3). BAPCPA, of course, contains no such
requirement.

27 An interim order entered on December 23, 2005 , which became a final order some weeks later, on February 7,

2006. Inre Refco, No. 05-60006, 2005 WL 3543953 (Bankr. S.D.N.Y. Dec. 23, 2005) and 336 B.R. 187 (Bankr.
S.D.N.Y. 2006).

28

See “Committee counsel bridges gaps in 11027, Bankruptcy Court Decisions, LRP Pubs., Vol. 46, Issue 3
(March 21, 2006), at 4. '
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derived from § 339(1) of the Act; and finally, (iii) the duties and functions of an official creditors
committee as they may pertain to an interpretation of § 1102(b)(3).’ The court concluded that
the committee must balance its need to preserve access to sensitive information, to protect the
attorney-client privilege, and to comply with the securities laws, against “the right, now codified
in § 1102(b)(3), of unsecured creditors to be informed of material developments in the case be-
fore they are presented with what in practical terms may be a fait accompli” [emphasis added].*
To assist it in doing so in the case at issue, the court entered the requested comfort order, whose
provisions are presented in tabular form in Table 1.

Comfort orders are not bulletproof, and a careful parsing of the Refco decision suggests
various bases that may be used by counsel to challenge (or, by the courts, as cause to refuse to
enter) such orders. For example, the court moved quickly past a critical threshold issue (one
having constitutional implications), as follows:

[T]he Court’s first inclination, particularly given the review process contemplated
by section 1102(b)(3)(C), the absence from the statute of any adverse conse-
quences for an initial failure to comply, and the qualified immunity accorded offi-
cial committees and their professionals, was to deny the motion as not raising a
case or controversy.”"

In its substantive analysis, the court essentially authorized an elaborate construct with specific
provisions that can be found nowhere in the Code. In the process, as illustrated above, the court
— striking a parallel with federal securities laws — located a materiality requirement in §
1102(b)(3) that appears nowhere in the text of the statute.*> Moreover, courts that have followed
Refco may not have been fully mindful of that court’s observation that the “balance” between
competing interests must be sought afresh on a case by case basis,® since orders entered in sub-
sequent cases have struck the balance in virtually identical ways in each instance.

It is also important to remember what the Refeo decision did not do. The case established
a court-approved information protocol, not court-approved notice. It is possible that a party in
interest could mount a successful challenge to a comfort order enacted early in the case on pro-

¥ Id. at 192-96 (passim).
3 1d. at 197-98.

>l 1d. at 190 (footnote omitted).

2 Compare “material developments”, id. at 197, with “material non-public information”, id. at 196.

3 Thus, the court stated

In Refco’s case, as set forth in the order attached as Exhibit A hereto, the balance has been
achieved by not requiring in the first instance — that is, without further court order — the Commit-
tee’s disclosure of information (a) that could reasonably be determined to be confidential and non-
public or proprietary, (b) the disclosure of which could reasonably be determined to result in a
general waiver of the attorney-client or other applicable privilege, or (¢) whose disclosure could
reasonably be determined to violate an agreement, order or law, including applicable securities
laws.

Id. at 197-98.
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cedural due process grounds, perhaps further alleging that the court lacked jurisdiction to enter

an order in the absence of a “case or controversy”.>*

In short, Refco and its progeny did not resolve all of the problems inherent in §1102(b)(3)
—nor could it, given the expansive list of open issues that can be found in a provision that has
been in effect for less than a year. What is most noteworthy about the case is the creative and
practical approach it embodied — an approach that is likely to become increasingly apparent as
practitioners endeavor look for ways to operate a functional bankruptcy system within the
framework of BAPCPA.

1I.
Reintroducing judicial discretion: executory contracts and unexpired leases

Described as making the most substantive change in the bankruptcy laws since the en-
actment of the Code in 1978,>> BAPCPA significantly altered the law regarding executory con-
tracts and unexpired leases in decisive and apparently quite inflexible ways. Even a cursory re-
view of the changes in the provisions governing nonresidential real property leases suggests that
the legislative intent was to shift the balance of power decisively away from debtors in favor of
landlords.

To date, we have no case law interpreting the revised provisions. Given the resourceful-
ness of bankruptcy practitioners, however, it is predictable that the results will not be as one-
sided as the statutory text suggests. Commentators have suggested that debtors will step up their
efforts to recharacterize their leases as disguised secured financings to reduce the effects of the
revisions. It is foreseeable that debtors will employ every means at their disposal, from canons
of construction to a liberal dose of chutzpah, to regain leverage. In particular, debtors are likely
to rely upon existing case law, with the presumption that Congress enacted BAPCPA with
knowledge of judicially created concepts interpreting prior versions of the Code.*®

Key provisions in the new law that affect a debtor’s treatment of its contracts and leases
include the following: (1) revisions that permits cure of nonmonetary defaults under a nonresi-
dential real property lease; (2) a new, “bright line” rule shortening the time period for assumption
or rejection of nonresidential real property leases; (3) clarification that a debtor may not circum-
vent lease and tenant mix restrictions in assigning a shopping center lease; and (4) a new provi-
sion according administrative expense priority to claims of landlords for rejection of a previ-
ously-assigned nonresidential real property lease.” These provisions (blacklined against pre-

* One would, of course, be ill advised to delay such a challenge, particularly if the movant demanded information

that had been withheld by a committee in connection with a consummated bankruptcy sale or a confirmed plan. On
such facts, doctrines of statutory and equitable mootness would likely come into play.

¥ See supra, note 2.

See supra, note 6.

7 Other revisions to the Code affecting leases of personal property the deletion of §§ 365(c)(4) and 365(d)(5)-
(10), which dealt with the assumption and rejection of unexpired leases of nonresidential real property under which

36
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BAPCA versions where applicable) read as follows:
1. Cure of existing defaults as condition to assumption, §§ 365(b)(1)(A) and 365(b)(2)(D):

BAPCPA contains two revised provision that address the requirement that, as a condition
to assumption, a debtor must cure existing defaults under an executory contract or unexpired
lease, unless a default relates to a penalty rate or penalty provision under the contract or lease.

a. Requirement to cure existing defaults as condition to assumption,

§365B)(D(A):

(1) If there has been a default in an executory contract or unexpired lease of the debtor, the
trustee may not assume such contract or lease unless, at the time of assumption of such
contract or lease, the trustee —

(A)  cures, or provides adequate assurance that the trustee will promptly cure, such

default, other than a default that is a breach of a provision relating to the
satisfaction of any provision (other than a penalty rate or penalty provision)
relating to a default arising from any failure to perform nonmonetary obli-
gations under an unexpired lease of real property, if it is impossible for the
trustee to cure such default by performing nonmonetary acts at and after
the time of assumption, except that if such default arises from a failure to
operate in accordance with a nonresidential real property lease, then such
default shall be cured by performance at and after the time of assumption in
accordance with such lease, and pecuniary losses resulting from such de-

fault shall be compen in accordan ith the provisions of this para-
graph ...

b. No requirement to cure defaults relating to penalty rates or penalty provisions,
§365(b)(2)(D):

(2) Paragraph (1) of this subsection does not apply to a default that is a breach of a provi-
sion relatingto—. ..
(D)  the satisfaction of any penalty rate or penalty provision relating to a default aris-
ing from any failure by the debtor to perform nonmonetary obligations under the
executory contract or unexpired lease.

At first blush, § 365(b)(1)(A) is virtually impossible to parse. Reviewing it with a com-
plementary provision, § 365(b)(2)(D), the schematic appears to break down as follows: '

Basic rule: Where there has been a default under an executory contract or unexpired lease,
the default must be cured before the contract or lease may be assumed.

the debtor is the lessee of an aircraft terminal or aircraft gate or is an affected air carrier (provisions inserted by long-
expired statutory authority), and consequent renumbering of former § 365(d)(10) as § 365(d)(5); and the addition of

new § 365(p), which deals with the consequences of a rejection or failure to timely assume a lease of personal prop-

erty (a provision that may have its greatest impact upon consumer debtors).
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Exception:  Incurable nonmonetary defaults under an unexpired lease of real property
need not be cured. '

Exception: . Defaults arising from a failure to operate in accordance with a non-
residential real property lease must be cured by performance at and
after assumption (and any pecuniary loss resulting from such de-
fault shall be compensated in accordance with the provisions of

§ 365(b)(1)(A)).

Exception: A default that is a breach of a provision relating to the satis-
faction of a penalty rate or penalty provision relating to a
default arising from a failure to perform nonmonetary obli-
gations need not be cured.

So deconstructed, the statutory provisions provide fertile ground for statutory interpretation.

. One objective of revised §§ 365(b)(1)(A) and 365(b)(2)(D) is made manifest in the text.
Before BAPCPA, the Code carved out an exception whereby a breach of a “penalty rate or pro-
vision” need not be cured, but courts were split as to whether Congress intended “penalty” to
modify “rate”, or “rate” and “provision”.38 Even as revised, however, these sections shed no
light on what is meant by a “penalty” or even whether it implies something punitive.*

. It has been suggested that not all nonmonetary defaults under a nonresidential real prop-
erty lease must be cured by performance “at and after” assumption [emphasis added]. On its
face, this appears to be an unwarranted misreading of the statutory text, although the proponents’
objective is sensible. In particular, it could be devastating to the financial prospects of a retail
debtor if a default under a lease provision prohibiting a store from “going dark” must be cured at
and after assumption, since such a provision would make it impossible for a prospective new
tenant/assignee to change signage, restock inventory and otherwise prepare to re-open the store.
That is the result, however unworkable it may be, of a literal reading of § 365(b)(1)(A); and
given what appears to be the pro-landlord thrust of BAPCPA as a whole, Congress may have an-
ticipated such a result. The question then becomes whether the bankruptcy court retains any eq-
uitable discretion to alter a result that is not plainly absurd.

. Another possibility suggests itself: it is a recognized principle of statutory construction
that the term “and” is ordinarily accepted for its conjunctive connotation. There are exceptions
to the rule where a literal interpretation of the statutory language either produces an outcome

demonstrably at odds with the intent of the drafters or — as, arguably, is the case here — when a

% Compare Eagle Ins. Co. v. Bankvest Capital Corp. (In re Bankvest Capital Corp.), 360 F.3d 291 (1* Cir. 2004)
(incurable nonmonetary default under equipment lease need not be cured as condition to assumption) with Wor-

thington v. G.M.C. (In re Claremont Acquisition Corp.), 113 F.3d 1029 (9" Cir. 1997) (incurable nonmonetary de-

fault prevented assignment).
39

See Bruce H. White and William L. Medford, “Assumption of Executory Contracts and Curing Defaults: in the
Interest of Penalties”, American Bankruptcy Institute Journal, October, 2002.
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literal application of the statutory language results in an outcome “that can truly be characterized
as absurd”.*" Here, the text of the statute does not state that defaults must be cured at and imme-
diately after assumption. Instead, the statute indicates that such defaults are to be cured af the
moment of assumption, and at an unspecified point in time thereafter. Thus, by the literal lan-
guage of the statute, an assignee might turn on the lights on the closing date, go dark the follow-
ing day and remain dark for twelve months thereafter, in compliance with the text. The absurdity
of that result suggests the possibility that this may fall into one of the narrow exceptions to the
plain meaning approach.

. The revised provisions, like their precursors, require that — without any stated exception —
a breach of an executory contract must be cured as a condition to assumption. Courts have,
however, frequently considered the materiality of the default and the extent of the harm to the
nondebtor party in deciding whether an incurable breach must be cured or whether the contract is
rendered unassumable by the default.*’ Debtors may be expected to cite this case law in inter-
preting the revised provisions as well.

2. Extension of time to assume or reject nonresidential real property leases, § 365(d)(4):

BAPCPA also shortens the time period in which a debtor may assume or reject its unex-
pired leases of nonresidential real property to a maximum of 210 days (an initial 120 day period
plus one 90 day extension), as follows:

(A) Sub_]ect to subparagraph B, in-a-esse-underany

: et=an unexplred lease of non-
re51dent1al real property under whlch the debtor is the lessee ; days—atter+h

: eh-lease-is ShJLl_lLQ deemed rej ected and the trustee
shall 1mmed1ately surrender %ehﬂ;_gt nonresidential real property to the lessor., if the

trustee does not assume or reject the unexpired lease by the earlier of —

@ the date thatis 120 days after the date of the order for relief;

(ii)  the date of the entry of an order confirming a plan.
B) (1) The court m xtend th riod determined under s ragraph (A

prior to the expiration of the 120-day period, for 90 days on the motion of

the trustee or lessor for cause,

(ii)  Ifthe court grants an extension under clause (i), the court may grant a sub-
sequent extension only upon prior written consent of the lessor in each in-

stance.

Based upon the scant legislative history, this revision represents a reaction against Con-
gress’ sense that the courts too often allowed debtors an indefinite period of time to decide what

* See In re Muhaimin, No. 05-90314 (Bankr. D. Md. Apr. 25, 2006) (internal citation omitted); In re Brown, No.
05-90230 (Bankr. D. Md. Apr. 25, 2006) (same); In re Flythe, No. 05-90128 (Bankr. D. Md. Apr. 25, 2006) (same).

“' See, e.g., In re New Breed Realty Enters., 278 B.R. 314 (Bankr. E.D.N.Y. 2002) (prohibiting assumption of
executory contract following incurable nonmonetary default; interpreting pre-2005 Bankruptcy Code provision).
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to do about their unexpired leases, thereby undermining the text of the statute.* In truth, most
courts did construe pre-BAPCPA § 365(d)(4) in debtor-friendly fashion. The statute required a
debtor to assume or reject within a 60-day period, unless that period was extended “for cause”.
The courts considered a number of factors in assessing whether a debtor had shown “cause” for
the requested extension, such as whether the lease in question was a primary asset of the debtor,
whether the debtor had had the time necessary to intelligently appraise the potential value of the
lease, and whether the debtor continued to meet its financial obligations under the lease.* Under
both the Code and its predecessor statute, the Bankruptcy Act, courts tended to allow debtors a
“reasonable time” to decide what to do with their leases.** To prevail against a debtor, an object-
ing landlord essentially had to show that an extension would prejudice its interests beyond the
compensation available under the Code.*

It has been predicted that revised § 365(d)(4), coupled with new restrictions on cure of
nonmonetary defaults and new priority provisions depleting a debtor’s cash, will lead to a greater
incidence of section 363 sales, inclusion of motions to approve sales of so-called “designation
rights” among a debtor’s “first day” orders, placing heightened importance upon pre-bankruptcy
planning; and a greater tendency to liquidate, rather than reorganize, under Chapter 11.

# «Subsection (a) of section 404 of the Act amends section 365(d)(4) of the Bankruptcy Code to establish a firm,
bright line deadline by which an unexpired lease of nonresidential real property must be assumed or rejected ... this
provision is designed to remove the bankruptcy judge’s discretion to grant extensions of the time for the retail debtor
to decide whether to assume or reject a lease after a maximum possible period of 210 days from the time of entry of
the order for relief. Beyond that maximum period, the judge has no authority to grant further time unless the lessor
has agreed in writing to the extension.” H.R. Rep. No. 109-31, 109™ Cong. 1% Sess. 87 (April 8, 2005) at 86-87.

®  See, e.g., Inre Wedtech Corp., 72 B.R. 464, 471-72 (Bankr. S.D.N.Y. 1987). Wedtech — which relied upon
Theatre Holding Corp. v. Mauro, 681 F.2d 102 (2d Cir. 1982), a Second Circuit case which predated the inclusion of
§ 365(d)(4) in the Code.

#  See, e.g., Theatre Holding Corp., 681 F.2d at 106, citing In re Midtown Skating Corp., 3 B.R. 194, 197 (Bankr.
S.D.N.Y. 1980).

* Inre Wedtech Corp., 72 B.R. at 471-72 (affirming bankruptcy court order allowing only 30 days in which to
assume or reject lease under §365(d) where, inter alia, debtor’s continued occupation of the leased property could
damage the lessors beyond the compensation available under the Code); see also In re Channel Home Ctrs., 989
F.2d 682, 683 (3d Cir. 1993) (granting debtor’s motion to extend time under § 365(d)(4) based upon a finding that
no landlord would be prejudiced by such extension); In re Perfectlite Co., 116 B.R. 84, 86, 88 (Bankr. N.D. Ohio
1990) (denying debtor’s motion to extend time under §365(d)(4) where debtor failed to (i) consider how its contin-
ued possession of the premises would affect the lessor or (ii) show how an extension of time would better enable it
to decide whether to assume or reject the subject lease); compare Legacy, Ltd. v. Rickel Home Ctrs. (In re Rickel
Home Ctrs.), No. 96-26, Civ. A. 96-553-SLR, 1997 WL 538785, at *5 (D. Del. Aug. 13, 1997) (reasoning that ex
parte extensions of time under §365(d)(4) are improper where a property owner can demonstrate that it was substan-
tially or irreparably harmed) (internal citation omitted); In re Beker Indus. Corp., 64 B.R. 890, 898-99 (Bankr.
S.D.N.Y. 1986) (considering the uncertainty and prospect of increased fixed costs facing nondebtor party as decisive
factors in determining that debtor had sufficient time to assume or reject executory contracts).

46

Under the pre-BAPCPA Code, it was common for retail debtors to sell the right to designate proposed assignees
of their leasehold interests, deferring a determination as to the permissibility of the actual assignment for months or
years. These sales permitted debtors to obtain cash infusions while avoiding the risk of premature assumption or
rejection, shifting to the buyer the carrying cost of the debtor’s leases. Since a 210-day cutoff dampens the upside
potential for the designation rights buyer speculating in real estate, it is likely that designation rights will sell more
cheaply under BAPCPA than in the past. See Rafael Klotz, “BAPCPA’s Impact on 363 Sales under the Bankruptcy
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Given the costly and reorganization-threatening implications of these changes, resource-
ful debtors can be expected to resort to canons of construction to resist them, including the pre-
cept that, if Congress intends for legislation to overrule prior case law, it makes that intent spe-
cific. Landlords, of course, can argue that, given the unambiguous text and taking the statute as
a whole, virtually every question should be resolved in their favor. Debtors, however, can be
expected to contend that it is not clear that, in enacting BAPCPA, the legislature entirely suc-
ceeded in reading the courts’ equitable discretion out of the Code, as follows:

. Besides routinely finding “cause” to extend the debtor’s time to assume or reject virtually
to the point of plan confirmation, most courts have entered “bridge” orders permitting the as-
sumption of unexpired leases after the expiration of the statutory time period, construing former
§ 365(d)(4) in such a way that a debtor’s request to extend time need only be filed, and not ruled
upon, within 60 days after the order for relief. Former §365(d)(4) provided that —

Notwithstanding paragraphs (1) and (2), in a case under any chapter of this title, if
the trustee does not assume or reject an unexpired lease of nonresidential real
property under which the debtor is the lessee within 60 days after the date of the
order for relief, or within such additional time as the court, for cause, within
such 60-day period, fixes, then such lease is deemed rejected [emphasis added].

The majority reasoned that, since a court’s calendar is beyond a movant’s control, it would put
undue pressure on the courts or work a forfeiture if it the court, in a particular instance, were un-
able hear a debtor’s motion to extend within the 60-day period prescribed by statute. They ra-
tionalized this result by deeming the series of dependent clauses contained in the statute (“or
within such additional time as the court, for cause, within such 60-day period, fixes™) to be am-
biguous, and then going on the infer that the legislature intended that the 60-day period modified
the term “for cause”, which preceded it, rather than verb (“fixes™), which followed."’

Although the (arguably) ambiguous dependent clauses have been removed from the stat-
ute, it may still be possible for a debtor to argue that a lease should not be deemed rejected where
the debtor clearly manifested its intention to assume within the statutory period. While the legis-
lative history establishes that revised § 365(d)(4) was meant to establish a bright line rule “if the
trustee does not assume or reject”, nothing in the text or the legislative history suggests that
Congress intended to work a forfeiture of a leasehold interest where the trustee, or debtor, takes
affirmative steps to assume or reject within the statutory period but the bankruptcy court does not

Code”, paper presented at Bankruptcy Court Practice 2006 16™ Annual Bench Meets Bar Conference, Boston Bar
Association (May 17, 2006).

“ See, e.g., Southwest Aircraft Serv. v. Long Beach (In re Southwest Aircraft Serv.), 831 F.2d 848 (9" Cir. 1987)
(reasoning that this interpretation best comports with congressional intent in that it preserves the authority of the
court to rule on timely-filed motions and strikes the balance between creditor protection and debtor relief that Con-
gress intended); accord By-Rite Distrib., Inc. v. Brierley (In re By-Rite Distrib., Inc.), 55 B.R. 740 (D. Utah 1985);
In re Bon Ton Rest. & Pastry Shop, Inc., 52 B.R. 850 (Bankr. N.D. Ill. 1985).
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act in a timely manner.*® A debtor might rely upon such cases to contend that its leasehold inter-
ests should not be deemed rejected where it moved to assume in a timely manner but an order did
not enter within the 210-day period because (for example) the Committee interposed an objec-
tion that required protracted hearings.

. Similarly, numerous courts have allowed debtors to assume or reject retroactive to the
motion date, or have permitted an equitable tolling of the statutory time limitation. As the First
Circuit Court of Appeals reasoned, the goal of the 1984 amendments to the Code was to promote
certainty, but retroactive authorization is permissible because, as courts of equity, bankruptcy
courts “may sometimes abandon mechanical solutions in favor of the pliant reins of fairness”.*’
Still other courts have permitted a debtor to assume a lease by means other than by motion, sub-
ject to later ratification by the courts.” Accordingly, a debtor may argue that, particularly where
the landlord has not been prejudiced, particular facts and circumstances may warrant invoking

the court’s equitable discretion to avoid working a forfeiture.

. Where new § 365(d)(4)(B)(ii) requires the landlord’s consent to extensions of time be-
yond the 210-day period, debtors may cite to precedent construing “consent” requirements in
other contexts to argue that a landlord’s consent may not be unreasonably withheld.”!

. Similarly, based upon case law interpreting the old Code, debtors may argue that a land-
lord has waived or is estopped from asserting its right to withhold consent under

§365(d)(4)(B)(i).”

“*  But see Deborah A. Crabbe, “Will Past Cases Influence the Application of New § 365(d)(4)?”, American Bank-
ruptcy Institute Journal, November, 2005 (concluding that “[sJuch leeway with the statutory provisions under new

§ 365(d)(4), however, does not appear likely” because new § 365(d)(4) contains no ambiguity and the legislative
history appears to foreclose any option to hear a motion outside the initial 120-day period).

*  Thinking Machs. v. Mellon Fin. Servs. Corp. (In re Thinking Machs. Corp.), 67 F.3d 1021, 1024 (1* Cir. 1995)

(holding that rejection of nonresidential lease was effective only upon court approval, but courts have discretion to
grant relief retroactive to the motion date). Compare In re GST Telecom, Inc., No. 00-1982-GMS, 2001 WL
686971 (D. Del. June 8, 2001) (on unique facts, court may use its equitable discretion to allow retroactive assump-
tion of unexpired lease even though debtor’s motion was not filed until four days after expiration of the statutory
time period); but see In re Del Grosso, 115 B.R. 136 (Bankr. N.D. I1l. 1990) (no equitable tolling to permit assump-
tion where statutory time period had run); In re Boston Bus. Machs., 87 B.R. 867 (Bankr. E.D. Pa. 1988) (same).

0 See, e.g., In re Casual Male Corp., 120 B.R. 256 (Bankr. D. Mass. 1990).
51

See, €.g., Restatement 2d. Property, § 15.2, comment g (“If the landlord or the tenant withholds unreasonably
his consent to a proposed transfer by the other party, the other party may proceed to make the transfer without regard
to the terms of the restraint on alienation, because the restraint is valid only to the extent the consent to a transfer is
not withheld unreasonably. No legitimate purpose is served by either party to a lease refusing unreasonably to con-
sent to a transfer by the other.”); see also Appeal of Two-Forty Assocs. (In re Barclay Indus.), 736 F.2d 75 (3d Cir.
1984) (where landlord refused to consent to debtor’s collateral assignment of commercial lease as security, such
consent must be reasonably withheld under New Jersey law in order to prevent assignment; reversing and remanding
bankruptcy court’s decision for further proceedings).

2 See, e.g., Inre Car-Gill, Inc., 125 B.R. 133 (Bankr. E.D. Pa. 1991) (landlord may, by certain courses of con-

duct, effect a waiver of its rights under section 365(d)(4), or, alternatively, be estopped from asserting such rights);
In re THW Enters., 89 B.R. 351 (Bankr. S.D.N.Y. 1988) (landlord waived debtor’s deemed rejection by knowingly
and unconditionally accepting 14 months’ rent); In re Pier 5 Mgmt. Co., 83 B.R. 392 (Bankr. E.D. Va. 1988) (land-
lord estopped from contesting belated motion to assume lease by its refusal to supply information necessary to cal-
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. Where exceptional circumstances were shown, a few courts have reconsidered and va-
cated orders approving assumption or rejection.’?

3. Restrictions on Assignment, § 365(f)(1):

BAPCPA amended § 365(f)(1) to incorporate an express requirement that any assignment
of a shopping center lease is subject to the “adequate assurance” requirements set forth in
§ 365(b), as follows:

Except as provided in subseetien subsections (b) and (c) of this section, notwithstanding a pro-
vision in an executory contract or unexpired lease of the debtor, or in applicable law, that pro-
hibits, restricts, or conditions the assignment of such contract or lease, the trustee may assign
such contract or lease under paragraph (2) of thls subsection; exe :

Pre- and post-BAPCPA, the Code has allowed a trustee to ass1gn an unexpired lease only
if the new tenant gives adequate assurance of future performance.>* The meaning of “adequate
assurance” is found in § 365(b), which requires the trustee to cure existing defaults.>®> To assign
a shopping center lease, a trustee must also provide adequate assurance of the source of rent and
other consideration due under the lease and that any percentage rent due under the lease will not
decline substantially.® The Code further requires that assumption and assignment of a shopping
center lease i 1s subject to all lease provisions, 1nclud1ng restrictions as to radius, location, use or
exclusivity;”’ shall not breach any such provision contained i 1n any other lease, financing agree-
ment, or master agreement relating to such shopping center;”® and shall not disrupt any tenant

culate rent); In re Ranch House of Orange-Brevard, Inc., 78 B.R. 323 (Bankr. M.D. Fla. 1987) (landlord waives right
to contest debtor’s belated assumption of lease by accepting rent); In re Edward Harvey Co., 68 B.R. 851 (Bankr. D.
Mass. 1987) (section 365(d)(4) 60 day requirement was effectively tolled where landlord’s termination of debtor’s
leasehold was void as a fraudulent conveyance, and trustee needed time to determine whether the estate in fact had a
leasehold interest); but see In re Damach, Inc., 235 B.R. 727 (Bankr. D. Conn. 1999) (statutory time limitation is
substantive matter that may not be modified or extended for excusable neglect under Rule 9006(b)).

%3 See Inre Sleepmaster Fin. Corp., 284 B.R. 411 (Bankr. D. Del. 2002) (vacating order authorizing debtors to
reject unexpired leases and executory contracts where rejection was based on inadvertence); In re Muma Servs. Inc.,
279 B.R. 478 (Bankr. D. Del. 2002) (vacating order authorizing debtor to reject equipment leases based upon
debtor’s affirmative misrepresentations); but see Vision Metals, Inc. v. SMS Demag, Inc. (In re Vision Metals, Inc.),
311 B.R. 692 (Bankr. D. Del. 2004) (denying debtor’s motion to vacate order authorizing assumption of supply and
settlement agreements where debtor failed to demonstrate any exceptional circumstances that might warrant relief).

% 11 U.S.C. § 365(D(2)(B).

% See discussion of § 365(b)(1) and (2), supra
% See § 365(b)(3)(A) and (B).

7 11 U.S.C. § 365(b)(3)C).

% 1d
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mix or balance in the shopping center.>

As expressed in § 365(b), the legislative intent appears clear. Before BAPCPA, however,
the Code contained a seeming contradiction between § 365(b)(3), which conditions the assign-
ment of a shopping center lease on rigid adherence to the requirements of use clauses, tenant mix
and balance; and § 365(f)(1), which permits assignment notwithstanding any provision of the
lease that prohibits, restricts or conditions such assignment. Past courts — most notably in In re
Rickel Home Ctrs., Inc. — have struck down (or at least modified) use restrictions pursuant to §
365(f).°° The legislative history indicates that, in making § 365(f) expressly subject to §365(b),
Congress was reacting to decisions like Rickel.®'

As resourceful debtors hunt for ways to salvage potentially profitable sales of shopping
center leases burdened with “de facto anti-assignment clauses”, a number of statutory construc-
tion problems may arise:

. In a recent case decided prior to the enactment of BAPCPA, In re Trak Auto Corporation,
the Fourth Circuit Court of Appeals resolved the tension between § 365(b) and § 365(f)(1) ina
manner that presaged BAPCPA.% Reasoning that the more specific provision controlled, the
court concluded that § 365(b) trumped §365(f)(1). Consequently, it reversed the lower courts to
hold that a use restriction prevented assignment of the debtor’s lease except to another auto sup-
ply store, even though the market was saturated with auto stores. In dicta, the court suggested
(but did not decide) that a provision prohibiting leasing to anyone but the original tenant might
be unenforceable under § 365(f)(1) as a de facto anti-assignment clause. * Now that Congress
has codified the holding of Trak Auto, debtors may seek to rely on its dicta to challenge a use
clause that is too tightly drawn to permit any assignment whatsoever.

. By its terms, § 365(b) arguably is not self-executing. If solvent shopping center entities

are silent, a debtor will likely be able to assume and assign its leases without interference. Some
retail debtors have already adopted the straightforward expedient of asking the courts simply to
refuse to enforce use restrictions and “going dark” provisions in their leases.* The handful of

11 U.S.C. § 365(b)(3)(D). See also § 365(b)(4), which provides that, if there has been a default under an unex-
pired lease, the lessor may not be required to provide services or supplies incidental to a lease without compensa-
tion.

0 240 B.R. 826 (D. Del. 1998), appeal dismissed as moot, 209 F.3d 291 (3d Cir.), cert. denied sub nom. L.R.S.C.
Co. v. Rickel Home Ctrs., Inc., 531 U.S. 873 (2000).

61

“Section 404(b) amends section 365(f) to assure that section 365(f) does not override any part of section 365(b).
Thus, section 404(b) makes a trustee’s authority to assign an executory contract or unexpired lease subject not only
to section 365(c), but also to section 365(b), which is given full effect. Therefore, for example, assumption or as-
signment of a lease of real property in a shopping center must be subject to the provisions of the lease, such as use
clauses.” H.R. Rep. No. 109-31, 109" Cong. 1** Sess. 87 (April 8, 2005) at 87.

62 367 F.3d 237 (4™ Cir. 2004) (use clause may not be modified as de facto anti-assignment clause under §365(f)).

8 See generally “Reexamining the Protections Afforded to Solvent Shopping Center Tenants Under § 365 of the

Bankruptcy Code in Light of In re Trak Auto Corporation,” Part I, American Bankruptcy Institute Journal (the
“ABI1J”), Vol. XXIII, No. 10 (December/January 2005), Pamela Smith Holleman and Magdalena Ellis.

64

In re Cornell Trading, Inc., Case No. 06-10017 (various unpublished motions requesting, inter alia, that use
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unpublished orders suggests that, to date, debtors and objecting landlords have resolved their dif-
ferences consensually. It is not clear how a court that receives such a motion can make the re-
quested finding that a use clause is unenforceable given the plain text of revised § 365(f)(1) and
absent fairly egregious facts.

. If debtors adopt this tactic and fail to give notice to all parties in interest in a shopping
center, including nondebtor tenants as well as landlords, there will be a further erosion of the
protections that Congress intended to provide to solvent tenants in a shopping center, which has
been likened to a planned community.*’ Indeed, the legislative history of prior versions of Code
§ 365(b)(3) strongly implies that Congressional intent to afford standing to nondebtor tenants.

. Prospective bidders seeking to acquire leasehold rights pursuant to § 363 asset sales may
be tempted, in view of the leverage given landlords by revised § 365(f)(1), to purchase the land-
lord’s waiver of restrictive use clauses and the like by means of a side deal. Since the landlord
may always be viewed as a prospective bidder for its own leasehold, query whether another bid-
der’s pre-auction purchase of the landlord’s consent is collusive, particularly if it is not disclosed
to the debtor or to the Court.

4. Administrative expense claims for leases assumed and then rejected, § 503(b)(7):

BAPCPA added new § 502(b)(7), which limits the claim of a nonresidential real property
landlord that arises from the rejection of a previously assumed lease, as follows:

(b) After notice and a hearing, there shall be allowed administrative expenses,
other than claims allowed under section 502(f) of this title, including —

@) with respect to a nonresidential real property lease previously assumed
under section 365, and subsequently rejected, a sum equal to all monetary
obligations due, excluding those arising from or relating to a failure to op-
erate or a penalty obligation, for the period of 2 years following the later
of the rejection date or the date of actual turnover of the premises, without
reduction or setoff for any reason whatsoever except for sums actually re-
ceived or to be received from an entity other than the debtor, and the claim
for remaining sums due for the balance of the term of the lease shall be a
claim under section 502(b)(6).

Now, as under the pre-BAPCPA Code, the rejection of an executory contract or unex-
pired lease gives the counterparty (landlord) an unsecured claim against the estate, unless such

clauses, “going dark” clauses and continuous operations provisions be ruled unenforceable under § 365(f)(1) and not
valid restrictions on assighment under § 365(b)(3)(C)).

5 See “Reexamining the Protections Afforded to Solvent Shopping Center Tenants Under § 365 of the Bank-

ruptcy Code in Light of In re Trak Auto Corporation,” Part II, ABIJ Vol. XXIV, No. 1 (February 2005), Holleman
and Ellis, discussing history of the Bankruptcy Reform Act of 1984,
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contract or lease was first assumed before it was rejected.®® In the case of a nonresidential land-
lord, § 502(b)(6) caps the claim at 15% of the rent reserved for the remaining term of the lea.se.67

The text of § 502(b)(7) suggests that Congress wished to cushion the blow for debtors
that must reckon with strict new limits on the time in which they must assume or reject unex-
pired leases under revised § 365(d)(4), by capping these post-assumption, rejection damages.®® It
is questionable whether the new provision will help debtors much and, to date, we have no case
law interpreting it; but the mechanics of the provision are hardly clear. Issues that may confront
a reviewing court may include the following:

. New § 502(b)(7) incorporates § 502(b)(6) by reference. This tells us that the remainder
of the landlord’s claim for post-assumption rejection damages is a capped claim, but little more.
Existing case law interpreting § 502(b)(6) is not uniform: for example, courts have differed as to
how to interpret the reference in § 502(b)(6)(A) to “the rent reserved by such lease, without ac-
celeration, for the greater of one year, or 15%”.%°

. Courts have interpreted the requirement for “prompt” cure to allow a debtor to make

6 See § 365(g)(1) (rejection of an executory contract or unexpired lease constitutes a breach of such contract or

lease that — if the contract or lease had not been assumed prior to such rejection — is deemed to have occurred imme-
diately before the date of filing of the petition) and § 502(g) (providing that a claim for rejection damages shall be
determined as if such claim had arisen before the date of the filing of the petition). Where a contract or lease was
assumed prior to rejection, the counterparty (landlord)’s claim is deemed to have arisen either at the time of the re-
jection or, if the case has been converted, immediately prior to the date of conversion. See § 365(g)(2). Before the
enactment of BAPCPA, many courts deemed such claims administrative expenses not subject to the “cap”. Because
this approach could produce huge priority claims that must be cashed-out on the effective date of a plan, it logically
would cause debtors to think long and hard before assuming a lease, and to push the limits of § 365(d)(4) to buy as
much time as possible before being forced to make a decision that could be unmade only at great cost.

67 § 502(b)(6) disallows a landlord’s claim for damages resulting from the termination of a lease of real property

if the claim exceeds —

(A) the rent reserved by such lease, without acceleration, for the greater of one year, or 15
percent, not to exceed three years, of the remaining term of such lease, following the ear-
lier of —

(i) the date of the filing of the petition; and

(ii) the date on which such lessor repossessed, or the lessee surrendered, the leased
property; plus
(B) any unpaid rent due under such lease, without acceleration, on the earlier of such dates ...

8 The legislative history merely parrots the statute: “Section 445 of the Act amends section 503(b) of the Bank-
ruptcy Code to add a new administrative expense priority for a nonresidential real property lease that is assumed
under section 365 and then subsequently rejected. The amount of the priority is the sum of all monetary obligations
due under the lease (excluding penalties and obligations arising from or relating to a failure to operate) for the two-
year period following the rejection date or actual turnover of the premises (whichever is later), without reduction or
setoff for any reason, except for sums actually received or to be received from a nondebtor. Any remaining sums
due for the balance of the term of the lease are treated as a claim under section 502(b)(6) of the Bankruptcy Code.”
H.R. Rep. No. 109-31, 109™ Cong, 1 Sess. 87 (April 8, 2005) at 96.

69

See Chapter 11 Theory & Practice: A Guide to Reorganization, Queenan, Hendel, Hillinger (eds.), LRP Publi-
cations (2003), § 18.23.
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payments over time. What result if the debtor assumes and then — before it completes payment
of the cure amount — rejects a lease? Is the unsatisfied cure obligation attributable to "the period
of two years following the later of the rejection date or the date of actual turnover of the prem-
ises", and thus entitled to priority treatment? If not, is the unpaid balance of the cure amount an
uncapped administrative expense? Should the prepetition portion of the cure be treated differ-
ently than the postpetition arrearage? Put another way, should the cure payment be treated as
unpaid rent due under the lease and added to the capped claim under § 502(b)(6)(B)?

. § 502(b)(6)(B) affords the landlord an administrative expense claim for monetary obliga-
tions commencing as of the later of the rejection date or the date of actual turnover of the prem-
ises, but is silent as to what starts the clock on the landlord’s claim if the debtor rejects but re-
mains on the premises as a holdover tenant. Similarly, the new section apparently requires the
landlord to give the debtor credit for rents received from a third party, but does not expressly re-
quire a setoff of holdover rent, § 365(d)(3) payments or security deposits provided to the land-
lord by the debtor. Courts may be asked to construe this provision in the context of the wealth of
case law addressing these topics.

. Will the enactment of § 502(b)(7) and other cash-depleting provisions make it more diffi-
cult for a landlord to obtain prompt payment of administrative expense claims for unpaid rent
obligations arising after the order for relief pursuant to § 365(d)(3), inasmuch as the courts may
become increasingly reluctant to make a finding that the estate is administratively solvent?
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